ADDRESS BY DICK COLLINS OF FBA CONSULTANTS LTD. AT THE INSTITUTE OF PROFESSIONAL AUCTIONEERS & VALUERS 2009 CONVENTION IN KILLARNEY
INTRODUCTION
Firstly I would like to thank your Institute for inviting me to participate in this convention.  As some of you may know my training and experience has primarily been in the field of agricultural matters with particular emphasis on agricultural values of all types, including valuing livestock, crops and in more recent years, land and property.  A lot of my work has also been in the field of assessment of compensation for agricultural accidents and mishaps of one form or another.  During the past 10 years some 90% of my work has been in the field of assessment of compulsory purchase compensation, acting on behalf of acquiring authorities and landowners as the case may be.

BACKGROUND

The subject of compulsory purchase is much more complex than is generally realised.  Public Authorities and Government Departments have been acquiring land for public infrastructure and utilities since the middle of the 16th Century.  However the Land Clauses Consolidation Act of 1845 is widely recognised as the first major legal structure enabling such acquisitions and since then numerous Acts of Parliament and the Oireachtas together with judicial decisions handed down by Courts all over the world have been the cornerstones of the regulations and principles governing this entire process.

I refer to this background because some of your members, particularly the younger members, may not be fully aware of the complexities involved and the need for those of you providing compulsory acquisition valuation services to be knowledgeable about the rules and principles emanating from these legal structures.  To assist those of you who may have found it difficult to source detailed knowledge about this particular subject I refer you in particular to a textbook entitled;

“Compulsory Purchase and Compensation in Ireland : Law & Practice”

By McDermott & Woulfe
For those requiring a thorough legal knowledge of this subject, this is an excellent reference book and is the most widely recognised authority on the subject in the country.  
For those of you wishing to do a more junior course on the subject I humbly refer you to a handbook entitled;
“A Practical Guide to Compulsory Purchase in Ireland”,

recently produced by myself and Noel O’Brien.  This handbook deals with the practical issues that have to be dealt with in everyday practice by people like you and me.  It also deals with the subjects of taxation and investments in the context of compulsory purchase.

KEY ISSUES

In the interest of focusing and concentration on the more important elements of the business I have selected just four aspects which I feel will give you the best value for having the patience to listen to me today.

1.
The meaning of value.

2.
The meaning of Severance and Injurious Affection.

3.
The Edwards Principle and the McCarthy Rules.

4.
Compensation modelling. 

There are widely differing views among professional practitioners about the precise meaning and importance of each of these issues.  My own views are purely personal and no doubt some of you would not entirely concur with them.
1.
The Meaning of Value

Value is not always the same as price.  This has been clearly demonstrated during the 
so called “Celtic Tiger” period.  There are at least 7 different technical definitions of 
the term “value” and these are explained in detail in the text books referred to.  I do not 
propose to go into detail on them in this talk.  This could be the subject of an entire 
convention in itself.  However I briefly highlight two types of value;

a.
Open Market Value

b.
Existing Use Value

In the context of compulsory purchase it is important to understand the difference 
between these definitions.  The difference is best explained by looking at a plot of 
land adjoining a town which has been zoned for development and used for farming.  
The open market value of this land is what it would realise if publicly sold without 
conditions after being fully advertised and promoted.  Its existing use value is what 
it would realise if sold for farming, with no zoning and technically sterilised so that 
there would be no prospect of it ever being used for anything other than farming.  If an 
area of this land was being compulsorily acquired, compensation could be claimed only 
for the land based on its open market value or its existing use value plus compensation       for Severance, Injurious Affection and Disturbance as a farming area.  The landowner could not have an each way bet.  He would have to go for one or the other.

Similarly if the land was used as a caravan or mobile home area, its existing use value 
would be as a mobile home park and there seems no reason why compensation for 
Severance, Injurious Affection and Disturbance to its operation for that purpose could 
not be claimed in addition to the base value of the land acquired.  However it would not 
be possible to claim for injurious affection for other development or farming.  This is 
probably a convenient point also to refer to another meaning of the word “existing” in            the context of compulsory acquisition.  Compensation can never be claimed on the basis of value attributable to the use for which the land is being acquired by the Authority unless 
of course there was also an open market value for the land for that use.
2.
Severance & Injurious Affection


These are two separate and distinct impacts that result from a compulsory acquisition.  
Compensation for them should be separately assessed and separately measured and 
separately claimed.

Severance is defined as the taking of the land acquired from the land retained.  It is not 
just the separation of an area of land from the dwellinghouse, farmyard and the larger 
area of the holding.


Injurious Affection is defined as the damage done to the retained land by the works 
carried out on and use to be made of these works into the future.


Severance and Injurious Affection are measured as a percentage devaluation of the 
entire of the retained holding, as a unit, which includes dwellinghouse, buildings etc.  It 
does not just apply to the retained land immediately surrounding the motorway or the 
area of land cut off by the motorway.  In this regard it is unrealistic to value land on its 
own and then add to that figure the full value of a centrally located dwellinghouse on     the farm, as if it was on its own separate site.

The current economic climate, in particular the fall in land and property values together 
with the rapidly increasing rate of Capital Gains Tax, could in the near future lead to 
serious problems for landowners affected by a CPO.  Land is compensated for at the price prevailing on the date of Notice to Treat.  Obviously landowners will take a hit here 
compared with two years ago.  However, more significantly, there is evidence coming 
forward that Acquiring Authorities are now invoking a seldom used section of the 1845 
Land Clauses Consolidation Act to deny underpasses to many landowners.  Section 94 of 
that Act states that where the value of the land cut off by the acquisition is less than the 
cost of providing an underpass that land can be included in the CPO.  At the peak of land 
prices, some two years ago, the breaking point here would have been about 4 or 5 acres.  
At a current cost of about €200,000 for an underpass and about €12,500 per acre for land this could be 15 or 16 acres.  Add to this a fairly typical acquisition area of 5 or 6 acres and you could be talking of a total loss of over 20 acres.  This approach by Acquiring Authorities flies in the face of Clause 4 and 10(a) of the December ’01 IFA / NRA Agreement dealing with damage to the viability of the farming business.


My views on the inappropriateness of the imposition of Capital Gains Tax on 
compensation for a compulsory purchase are well known.  Perhaps landowners were not 
over concerned when the rate was only 20%.  However with rates already having risen by 5% in the last few months, and a likelihood that they will increase further in future 
budgets, landowners impacted by a CPO could have an additional taxation problem over 
the next few years.  Combining the fall in land prices, the difficulties in obtaining 
underpasses and increase in Capital Gains Tax the years ahead look daunting.

3.
The Edwards Principle and the McCarthy Rules


These issues, in themselves, could also be the subjects of a technical convention on 
their own.  They certainly have been the subject of many lengthy and expensive Court 
cases.  Rather than end up totally confusing and boring you I will refer you again to the 
textbooks where you will get good coverage of these two issues.

Suffice it to say here that I find both issues are widely misunderstood, resulting in 
landowners often losing out on compensation to which they are legitimately entitled.  
Acquiring Authorities and their Valuers appear to have a blanket approach that where no 
land is taken from a landowner there is no entitlement to compensation for injurious 
affection because of the provision of the Edwards Principle.  This is certainly not 
always 
the case and landowner Valuers should resist this abuse of the Edwards Principle and 
fully explore the McCarthy Rules to counteract this unfair practise on behalf of their 
clients.
4.
Compensation Modelling 


Modelling is a relatively new technique widely used in scientific research and personal 
injuries assessment of compensation.  It is the system used by the Personal Injuries 
Assessment Board (PIAB) and has been instrumental in a much more efficient and cost 
effective means of determining compensation for personal injuries.  There is no reason 
why it could not be used for the purpose of determining compensation for compulsory 
acquisition and it would result in much more consistent and equitable compensation for 
the property owners.  The subject of compensation modelling is dealt with in detail in 
the handbook referred to earlier.

In summary it is a system based on defining a range of criteria for each element of 
compensation and applying standards to each of these ranges which could then be 
computed to arrive at appropriate compensation levels for each case.  As compensation 
closely relates to market conditions, compensation models would have to be flexible to 
facilitate such 
regular changes in market conditions.  As all compulsory acquisitions 
are different, each case would still have to be assessed by Valuers in order to utilise 
the model and facilitate meaningful negotiations.  In my forty odd years of practical 
experience I have found it important to be slightly ahead of the alternatives if possible. 
In the era we are now in, where the buzz words are innovation and new ideas, could I 
suggest that this would be an appropriate subject for your Institute to develop and put 
yourselves ahead of the alternatives in your profession.  Perhaps the starting point 
would 
be at the level of your College / University courses. 
CONCLUSION

I repeat my thanks to you for inviting me to participate in this convention.  I hope you found what I said of some interest and I wish you all good luck in what are likely to be trying times for us all in the next few years.

